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7KH GLVWULFW FRXUW¶V FHUWLILFDWH RI SUREDEOH FDXVH LQGLFDWHG� LQ SDUW�
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7KLV FLUFXLW DQG RWKHUV KDYH H[WHQGHG $NH¶V FRPPDQG RI H[SHUW

DVVLVWDQFH WR LQVWDQFHVEH\RQG WKRVHZKHUH D GHIHQGDQW¶VPHQWDO FRQGLWLRQ
LV DW LVVXH DW WULDO� DQG EH\RQG WKRVH RI FDSLWDO FDVHV� 6HH� H�J�� *OHQQ Y�

7DWH� �� )��G ����� ���� ��WK &LU� ����� �KROGLQJ WKDW WKH FDSLWDO
GHIHQGDQW ZDV SUHMXGLFHG DQG WKHUHE\ GHQLHG WKH HIIHFWLYH DVVLVWDQFH RI
FRXQVHO E\ KLV FRXQVHO¶V IDLOXUH WR VHHN H[SHUW WHVWLPRQ\ DW VHQWHQFLQJ
UHJDUGLQJ WKH GHIHQGDQW¶V RUJDQLF EUDLQ SUREOHP�� 6WDUU Y� /RFNKDUW� ��
)��G ����� ���� ��WK &LU� ����� �QRWLQJ WKDW $NH H[SODLQV WKDW ³GXH
SURFHVV UHTXLUHV DFFHVV WR DQ H[SHUW ZKRZLOO FRQGXFW� QRW MXVW DQ\� EXW DQ
DSSURSULDWH H[DPLQDWLRQ�´ DQG ILQGLQJ WKDW WKH SHWLWLRQHU¶V ³H[DP ZDV
LQDSSURSULDWH EHFDXVH LW GLG QRW GHOYH LQWR WKH PLWLJDWLQJ TXHVWLRQV
HVVHQWLDO WR >WKH SHWLWLRQHU@´�� 7HUU\ Y� 5HHV� ��� )��G ���� ��� ��WK &LU�
����� �KROGLQJ WKDW D GHIHQGDQW ZDV GHQLHG DQ RSSRUWXQLW\ WR SUHVHQW DQ
HIIHFWLYH GHIHQVH ZKHQ WKH WULDO FRXUW GHQLHG KLV UHTXHVW IRU DQ
LQGHSHQGHQW SDWKRORJLVW WR FKDOOHQJH WKH JRYHUQPHQW¶V SRVLWLRQ DV WR WKH
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FDXVH RI WKH YLFWLP¶V GHDWK�� 'XQQ Y� 5REHUWV� ��� )��G ���� ��� ���WK
&LU� ����� �ILQGLQJ WKDW XQGHU $NH� WKH GHQLDO RI DQ H[SHUW ZLWQHVV WR
GHWHUPLQH ZKHWKHU WKH SHWLWLRQHU¶V PHQWDO VWDWH ZDV DIIHFWHG E\ EDWWHUHG
VSRXVH V\QGURPH DW WKH WLPH RI WKH RIIHQVH SUHFOXGHG WKH SHWLWLRQHU IURP
SUHVHQWLQJ DQ HIIHFWLYH GHIHQVH�� /LWWOH Y� $UPRQWURXW� ��� )��G �����
���� ��WK &LU� ����� �ILQGLQJ WKDW WKH UXOH RI $NH H[WHQGV WR H[SHUWV LQ
DUHDV EH\RQG WKDW RI SV\FKLDWU\ DQG WR LQVWDQFHV ZKHUH WKH GHDWK SHQDOW\
LV QRW LQYROYHG� DQG KROGLQJ WKDW ³WKH GHQLDO RI D VWDWH�SURYLGHG H[SHUW RQ
K\SQRVLV WR DVVLVW >WKH@ LQGLJHQW GHIHQGDQW UHQGHUHG WKH WULDO
IXQGDPHQWDOO\ XQIDLU´ WKHUHE\ UHTXLULQJ WKH FRQYLFWLRQ WR EH VHW DVLGH��
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:LWK ZKDW , FRQVLGHU WR EH XQZDUUDQWHG FHUWLWXGH� WKH PDMRULW\

DWWHPSWV WR EROVWHU LWV FRQFOXVLRQ WKDW WKLV GHQLDO RI IXQGDPHQWDO GXH
SURFHVV LV QHYHUWKHOHVV KDUPOHVV E\ DVVHUWLQJ WKDW ³'U�7DQOH\¶V WHVWLPRQ\
WKDW 3HWLWLRQHU µKDG VLJQLILFDQW GLIILFXOW\ � � � FRQIRUPLQJ KLV FRQGXFW WR
WKH UHTXLUHPHQWV RI WKH ODZ¶ IDOOV VKRUW RI 2KLR¶V VWDQGDUG IRU LQVDQLW\
DSSOLFDEOH DW WKH WLPH RI 7ULQD¶V PXUGHU� QDPHO\� ZKHWKHU 3HWLWLRQHU
ODFNHG WKH FDSDFLW\ WR FRQIRUP KLV FRQGXFW WR WKH UHTXLUHPHQWV RI WKH
ODZ�´ ,Q VR GRLQJ� WKH PDMRULW\ LPSRVHV XSRQ VSRQWDQHRXV WHVWLPRQ\ D
UHTXLUHPHQW RI OHJDO SUHFLVLRQ WKDW PLJKW ZHOO REVFXUH WKH WUXH PHDQLQJ
RI WKH RSLQLRQ RIIHUHG� 7KH UHOHYDQW FROORTX\ ZLWK 'U� 7DQOH\ LQFOXGHG�
LQ IXOOHU H[SRVLWLRQ� WKH IROORZLQJ H[FKDQJH�

4� 'R \RX KDYH DQ RSLQLRQ EDVHG XSRQ D UHDVRQDEOH GHJUHH RI
QHXURSV\FKRORJLFDO RU VFLHQWLILF FHUWDLQW\ DV WR ZKHWKHU DW
WKH WLPH RI WKH RIIHQVH 0U� 3RZHOO EHFDXVH RI D PHQWDO
GLVHDVH RU GHIHFW ODFNHG VXEVWDQWLDO FDSDFLW\ WR DSSUHFLDWH
WKH FULPLQDOLW\ RI KLV FRQGXFW RU WR FRQIRUP KLV FRQGXFW WR
WKH UHTXLUHPHQWV RI WKH ODZ"

$� <HV� , GR�
4� &RXOG \RX WHOO WKH &RXUW ZKDW WKDW RSLQLRQ LV"
$� 0\ RSLQLRQ 0U� 3RZHOO KDG VLJQLILFDQW GLIILFXOW\ ZLWK WKH

VHFRQG SDUW RI WKDW VWDWHPHQW� WKDW LV FRQIRUPLQJ KLV FRQGXFW
WR WKH UHTXLUHPHQWV RI WKH ODZ�

7KHPDMRULW\¶V DUJXPHQW WKDW� LQ VXFK D FRQWH[W� WKH FRQFHSWV RI ³ODFN
RI FDSDFLW\´ DQG ³VLJQLILFDQW GLIILFXOW\´ FDQ QHYHU EH FRQVWUXHG
V\QRQ\PRXVO\ LV� LQ P\ MXGJPHQW� GLVLQJHQXRXV� ,QVWHDG� , ZRXOG KROG
WKDW WKH SRVVLEOLW\ WKDW 3RZHOO¶V ³VLJQLILFDQW GLIILFXOW\´ LQ FRQIRUPLQJ KLV
FRQGXFW WR OHJDO UHTXLUHPHQWV ZDV� LQ IDFW� KLV ODFN RI FDSDFLW\ WR GR VR�
FUHDWHV DW OHDVW D ³JUDYH GRXEW´ DV WR WKH KDUPOHVVQHVV RI WKH HUURU�
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